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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
\ Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 136(a) In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication 

- If the period for reply specified above is less than thirty (30) davs. a reply within the statutory minimum of thirty (30) days will be considered timely 

- If NO period for reply is specified above, the maximum statutory oenod will apply and will expire SIX (6) MONTHS from the mailing date of this communication 

- Failure to reply within the set or extended period for reply will, by statute cause the application to become ABANDONED (35 U S C § 1 33) 

earned patent term adjustment See 37 CFR 1 704(b) 

Status 

1 )□ Responsive to communication(s) filed on . 



2a)D This action is FINAL. 2b)E<] This action is non-final. 

3) n Since this application is in condition for allowance except for formal mattfirs ; prosecution as to the merits is 

closed in accordance with the practice under Ex parte Ouay/e, 1935 CD. 11, 453 O.G. 213. 
Disposition of Claims 

4) Q Claim(s) 1-13 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) D Claim(s) is/are allowed. 

6) H Claim(s) 1-13 is/are rejected. 

7) D Claim(s) is/are objected to. 

8>n Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9)D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)Q objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 
1 1 )□ The proposed drawing correction filed on is: a)D approved b)D disapproved by the Examiner. 

If approved, corrected drawings are required in reply to this Office action. 

12) G The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. §§ 119 and 120 

13) [~] Acknowledgment is made of a claim for foreign priority under 35 U S C § 1 19(a)-(d) or (f). 

aOAII b)U Some*c)D None of: 

1 ,Q Certified copies of the priority documents have been received. 

2. Q Certified copies of the priority documents have been received in Application No. . 

3. Q Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received 



Attachment(s) 

1) □ Notice of References (Med (PTO-892) 4) □ Interview Summary (PTO-413) Paper Nots) 
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DETAILED ACTION 
Claim Rejections - 35 USC § 102 

1. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 

fr\rm tho hocic frvr thr> rnrnMinnc . mHr,r t^lr. ;„ *u;„ ~~4.: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 



2. Claims 1-13 are rejected under 35 U.S.C. 102(b) as being by anticipated by Julien 
(US Patent 5709894). 

See claims 1-10 which show all of the limitations. The product is the same as 
claimed herein except for the use terminology. A mere discovery of additional result in 
the use of the same old added materials in a composition cannot, of itself lend 
patentability to the claims. Besides, for composition claims, intended use of an 
otherwise old or obvious composition cannot render a claim patentable. In re Zierden . 
162 USPQ 102, In re Jones , 50 USPQ 48, In re Spada , 15 USPQ 2d, 1655, In re Thuau 
57 USPQ 324. 



3. Claims 1-13 are rejected under 35 U.S.C. 102(b) as being by anticipated by Julien. 



same as claimed herein except for the use terminology. A mere discovery of additional 
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result in the use of the same old added materials in a composition cannot, of itself lend 
patentability to the claims. Besides, for composition claims, intended use of an 
otherwise old or obvious composition cannot render a claim patentable. In re Zierden , 

a r\ i i r\ r-\ /— \ j r\r\ I I r— r\ I ir»n *-\ i /-> I «"v i j j— t i r\ /-v <-> i a r\t- r- i -r-i 

i \j £— uui i ut, iii iu yui too , wwi w tw , [ii iu upaua , i j w ^_vj , i www, 1 1 i i w i i luau 

57 USPQ 324. 



4. Claims 1-13 are rejected under 35 U.S.C. 102(b) as being by anticipated by Julien. 
(US Patent 5863574). 

See col. 5, all the claims, col. 6, lines 15-20, col. 5, lines 35-45, col. 6, 
lines 45-51 . The product is the same as claimed herein except for the use terminology. 
A mere discovery of additional result in the use of the same old added materials in a 
composition cannot, of itself lend patentability to the claims. Besides, for composition 
claims, intended use of an otherwise old or obvious composition cannot render a claim 
patentable. In re Zierden , 162 USPQ 102, In re Jones , 50 USPQ 48, In re Spada , 15 
USPQ 2d, 1655, In re Thuau 57 USPQ 324. 



5. Claims 1-4, 7,10-13 are rejected under 35 U.S.C. 102(b) as being by anticipated by 
Stuhr Fnternrises Inc M/O 98/49903) 

carrier ot wheat middlings, uses a temperature as shown at page 9. and discloses a 




Application/Control Number: 1 0/051 ,730 Page 4 

Art Unit: 1761 

moisture content between 1-10% (abstract). The product is the same as claimed 
herein except for the use terminology. A mere discovery of additional result in the use 
of the same old added materials in a composition cannot, of itself lend patentability to 

LlltJ Utfllllb. DfcblUtJb, IUI GUfl ipUblUUI I Udllllb, IllltJflUeU Ubtf Ul dll UUItMWIbtJ UIU Ul 

obvious composition cannot render a claim patentable. In re Zierden , 162 USPQ 102, In 
re Jones , 50 USPQ 48, In re Spada , 15 USPQ 2d, 1655, In reThuau 57 USPQ 324. 



Double Patenting. 

The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. See In re Goodman, 1 1 
F.3d 1046, 29 USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 
645 (Fed. Cir 1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In 
re Vogel, 422 F.2d 438, 164 USPQ 619 (CCPA 1970);and, In re Thorington, 418 F.2d 
528, 163 USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) may be 
used to overcome an actual or provisional rejection based on a nonstatutory double 
patenting ground provided the conflicting application or patent is shown to be commonly 
owned with this application. See 37 CFR 1.130(b). 

Effective January 1 , 1 994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 



6. Claims 1-13 are rejected under the judicially created doctrine of obviousness- 

tvOP dnuhlp nafpntinn ^ hpinn ! inpntpntnhfp nypr nlaim^ 1-^ nf I I S Pntont NJn 



distinct from each other because the feed additive is the same as the soil adjuvant. 
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7. Claims 1-13 are rejected under the judicially created doctrine of obviousness- 
type double patenting as being unpatentable over claims 1-7 of U.S. Patent No. 

nr a a rr\A aui — . _.i_ n. . rr » ■ ■■« ■• ■•■ 

^^ii is*- i . / vi u t uuyi t mo ii iiolii iy oian i io aic i iui iuci muai, u loy aic I iui jjeUCM UdUiy 

distinct from each other because the feed additive is the same although the claims 
herein are drawn to a soil adjuvant. 

8. Claims 1-13 are rejected under the judicially created doctrine of obviousness- 
type double patenting as being unpatentable over claims 1 -1 3 of U.S. Patent No. 
5709894. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because the reference feed additive is the same although the 
instant claims are of a different scope only to the extent of its use terminology. 

9. Claims 1-1 3 are rejected under the judicially created doctrine of obviousness- 
type double patenting as being unpatentable over claims 1-4 of U.S. Patent No. 
5863574. Although the conflicting claims are not identical, they are not patentably 
distinct from each other because the feed additive is the same although the claim is of a 
different scope and the methods to feeding an animal overlap. 

10 Claims 1-13 are reiected under the iudiriallv created doctrine nf nhvinu<;npqQ- 

'jlti'S/'M. Although the conflicting claims are not identical, they are not patentably 
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distinct from each other because the feed additive is the same although the claim is of a 
different scope and the methods to feeding an animal overlap. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to C. SAYALA at Group 1761, telephone number (703) 
308-3035. 

The fax phone number for the organization where this application or proceeding 
is assigned is (703) 305-3599. 

Any inquiry of a general nature or relating to the status of this application or 

proceeding should be directed to the Group receptionist whose telephone number is 
703-308-0661. 

' C. SAYALA 
Primary Examiner 
Group 1700. 



